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Sir: 

This Reply Brief is submitted in response to the Examiner's Answer mailed on July 10, 



2008. 



STATUS OF CLAIMS 
Claims 1 and 3-26 are on appeal 
Claims 1 and 3-26 are pending. 
No claims are allowed. 
Claims 1 and 3-26 are rejected. 
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GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

The following grounds of rejection are presented for review: 

A. Claim 10 is rejected under 35 U.S.C. § 1 12, first paragraph, as allegedly failing to 
comply with the enablement requirement. 

B. Claims 22-26 are rejected under 35 U.S.C. § 101 as allegedly failing to fall within 
a statutory category. 

C. Claims 19-21 are rejected under 35 U.S.C. § 102(b) as allegedly being anticipated 
by U.S. Patent Publication No. 2002/0145981 to Klinker et al. (hereinafter 
"Klinker"). 

D. Claims 22-26 are rejected under 35 U.S.C. § 102(e) as allegedly being anticipated 
by U.S. Patent No. 6,751,191 to Kanekar et al. (hereinafter "Kanekar"). 

E. Claims 1 and 3-18 are rejected under 35 U.S.C. § 103(a) as allegedly being 
unpatentable over Kanekar in view of Klinker. 
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HI. ARGUMENTS 

The following remarks are directed to the new points of argument raised in the Examiner's 
Answer mailed on July 10, 2008. In section 10 on pages 14-16, entitled "Response to Argument," 
the Examiner's Answer sets forth several new arguments in response to Appellant's Appeal Brief. 
Appellant will respond to each of the Examiner's new arguments in turn. 

A. Statutory Requirements under 35 U.S.C. § 101 

On page 7 of Appellant's Brief, Appellant argues that the system of claim 22 is 
implemented in computer hardware and includes a number of computer components. In 
response, page 14 of the Examiner's Answer argues that "the system (including the routers) 
recited in claims 22-26 is interpreted as being software per se" Appellant respectfully submits 
that the Examiner has misconstrued the claims and misapplied the law. 

First, Appellant respectfully submits that the interpretation of the claims by the Examiner 
is improper. In particular, claim 22, as properly interpreted in light of the specification, recites 
the necessary physical articles or objects to constitute a machine or manufacture within the 
meaning of 35 U.S.C. § 101. Furthermore, Appellant respectfully notes that the United States 
does not currently exclude software per se from patentability. Thus, the Examiner has 
improperly defined the applicability of 35 U.S.C. § 101. More specifically, even assuming, 
arugendo that the claims are properly interpreted as software per se, which they are not, such an 
interpretation would not justify automatic exclusion of this subject matter from patent eligibility 
under 35 U.S.C. § 101. 
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B. Inherencv'of Time Stamps 

On page 8 of Appellant's Brief, with respect to the rejection of claims 19-21 under 35 
U.S.C. § 102(b), Appellant argues that Klinker is silent regarding timestamps and packet delay. 
In response, page 15 of the Examiner's Answer argues that Klink inherently discloses this 
subject matter, as round trip delay time is used by determining "inherently through subtracting 
the times, or timestamps." Appellant respectfully submits that the Examiner has not properly 
established the inherency of this subject matter. 

As set forth in MPEP § 2163.07(a) and In re Robertson, 169 F.3d 743, 745, (Fed. Cir. 
1999), to establish inherency, the extrinsic evidence must make clear that the missing descriptive 
matter is necessarily present in the thing described in the reference, and that it would be so 
recognized by persons of ordinary skill. Inherency, however, may not be established by 
probabilities or possibilities. The mere fact that a certain thing may result from a given set of 
circumstances is not sufficient. Here, the Examiner has submitted no evidence to support the 
conclusion that timestamps or packet delays are necessarily present in Klinker and has therefore 
failed to show the inherency of this subject matter in Klinker. 

C. Conclusion 

Appellant respectfully submits that the remaining points of argument set forth in the 
Examiner's Answer are repetitive and were therefore fully addressed in Appellant's Appeal Brief. 
For the reasons set forth herein and in the Appeal Brief, Appellant respectfully requests that the 
rejections of the claims under 35 U.S.C. §§ 101, 102, 103, and 1 12 be reversed. 
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In the event that the fees submitted prove to be insufficient in connection with the filing 
of this paper, please charge our Deposit Account Number 50-0578 and please credit any excess 
fees to such Deposit Account. 
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